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most one hundred years, and that the full quantity of land pur- 
chased by defendant was embraced within her deed, exclusive of the 
parcel of land claimed by the city as a part of Broad street, and 
there was evidence that on the northern boundary seven inches 
south of what was claimed by the city to be the true boundary 
line of the street there were the remains of the wall of a building 
which had stood on the premises, and that the parcel of land in 
controversy was for a long time used and occupied as an "area- 
way," which seems to have been the means of approach to the first 
story and basement of the building. Held, that there had been a 
dedication of the parcel of land in controversy to public use, en- 
titling the city to its recovery. 

4. Same — Acceptance — Long-continued use of a street and an 
entry on the records of the county court that the court ordered that 
"it be certified that it appears to the satisfaction of this court that 
the last quarter of the Richmond Turnpike road is completed ac- 
cording to law, and that the directors of the said road are author- 
ized to receive full tollage for traveling the same," both constituted 
an acceptance of a dedication to the public use as a street. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Dedica- 
tion, §§ 73-76.] 

5. Adverse Possession — Property Subject to Prescription — Streets. 
— No title by adverse possession can be acquired to a public street. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Adverse 
Possession, §§ 43-57.] 



CITY OF RICHMOND v. PEMBERTON. 
June 11, 1908. 
[61 S. E. 787.] 

1. Municipal Corporations — Projection in Sidewalk — Negligence. 
— Whether a stone 6 inches square, projecting 6 inches above the 
pavement of a sidewalk, located at the interior corner, where two 
sidewalks meet, used to mark the lines of the streets, is a danger- 
ous obstruction, the leaving there of which by the city for 10 years 
after the sidewalk and a building close to it were constructed was 
negligence, making it liable to one injured by stumbling over it, 
there being no necessity for its projecting above the sidewalk, 
though the sidewalk was unobstructed for a width of 9% feet, and 
though there was an electric light at the corner, next to the road- 
bed, is a question for the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 36, Municipal 
Corporations, § 1747.] 

2. Trial — Conflict in Requested Instructions Requested instruc- 
tions, being in conflict with the theory presented in another instruc- 
tion given at the request of the same party, are properly refused. 
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[Ed. Note. — For cases in ' point, see Cent. Dig. vol. 46, Trial, § 
661.] 

3. Appeal and Error — Review — Findings of Fact — The finding 
of the jury that one who stumbled over a stone 6 inches square, 
set in and projecting 6 inches above the surface of a sidewalk, was 
not guilty of contributory negligence, cannot be disturbed; there 
being evidence tending to support it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and 
Error, §§ 3935-3937.] 



BURTON et al. v. FRANK A. SEIFERT PLASTIC RELIEF CO 

June 11, 1908. 
[61 S. E. 933.] 

1. Principal and Surety — Remedy, of Creditor — Nature of Action 
on Bond — Pleading. — An action by a subcontractor against build- 
ing contractors and their surety on a bond binding them to pay for 
labor and material used, to recover a balance due under the sub- 
contract, must be regarded as a suit on the bond, and not on the 
subcontract, though the subcontract was filed in the clerk's office 
when the declaration was filed, where it was no part of the plead- 
ings, and the declaration made every allegation necessary for a 
suit on the bond. 

2. Pleading — Demurrer — Question of Fact. — In an action by a 
subcontractor against building contractors and their surety, on a 
bond binding them to pay for labor and material used, to recover a 
balance clue under the subcontract, whether the subcontractor had 
complied with the subcontract was a matter of fact, which could • 
not be questioned on demurrer to the declaration. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Pleading, 
§ 535.] 

3. Courts — Conflicting Jurisdiction—State and United States 
Courts — Statutes— Repeal — Retroactive Effect.— Under Rev. St. U. 
S. 1878. § 13 (U. S. Comp. St. 1901, p. 6), providing that the repeal 
of a statute shall not release any liability incurred under it, in the 
absence of express provision to that effect, and that the statute shall 
remain effective to sustain any proper action to enforce such liabil- 
ity, a subcontractor having sued in a state circuit court government 
building contractors and their surety on a bond given under Act 
Cong. Aug. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. St. 1901, p. 
2523) binding them to pay for all labor and material used for a 
balance due under the subcontract, the subsequent enactment of 
Act Feb. 14. 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1907, 
p.j.709), limiting jurisdiction of such actions to the federal circuit 
courts, did not oust the state court's jurisdiction; that act not dis- 
closing an intent to affect existing actions. 



